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Before the 
Federal Communications Commission 

Washington, D.C. 20554 

111 Ihc Mauzrol '  ) 
) 

Amendmenl of Section 73.202 h), ) 
FM Table of Allotrnenls, ) MM Dockel No.01-143 
FM Broadcast S~ations. ) RM- I0153 
(Nohlesville. Indianapolis, and Fishers, ) 
Iiidiana) ) 

I 

REPORT A N D  ORDER 
(Proceeding Terminated) 

Adopted: May 28,2003 Released: May 30,2003 

By thc Assistanl Chief, Audio Division: 

I. The Audio Division has hefore i l  a Norice of Proposed R K ~ C  Making' issued at the 
rcquesl of I N D Y  LICO, IIIC.. ("INDY LICO'). licensee o f  Stations WGRL(FM),  Channel 230A, 
Nohles\'ille. Indiana, and WGLDIFM). Channel 2838, Indianapolis, Indiana, proposing the reallotment 
of Channel 230A From Noblesville. Indiana, to Fishers, Indiana. as the cclmmunity's First local transmissinn 
senicc. and the modification o f  Station WGRL(FM)'s license to rcflect the change o f  community. I t  also 
proposes the reallotnicnt of Channcl 2838 from Indianapolis 10 Nohlesville, Indiana, to retain rhc 
c.omniunily's ('irsi local tranhmission service and the inodificalion o f  Station WGLD(FM)'s license to 
rcflect the change of contmunily. In responsc to the Nolice, Petitioner and SCI Broadcasting, Inc. ("SCI") 
l,iointly "Pelirioncrs")', licensee of Station WQKC( FM), Channel 229B. Seymour, Indiana, filed comments 
and an amended proposal. Thal amended proposal requests an alternale site for Channel 230A at Fishers 
Lhat would he short-spaced to Station WQKCrFM) 31 Seymour. I t  proposes to remove that shorr-spacing hy 
suhstiluting Channel 230A for X 9 B  at Seymour, reallotting Channcl 230A from Seymour to Scllernhurg, 
Indiana, and lnodilying Station WQKC's license to reflecl the change o f  conununity. On Fehruary 21, 
NO3, Pclitioncr filed a Supplenienl in  responsc to a request from staff. For the reasons discussed below, 
we are modifying thc iespcctivc licenses 0 1  Stalion WGRL and Statio11 W G L D  as originally proposed 
2nd d ismis ing [he amended proposal i n  lhis docket. The amended proposal wi l l  he considered in  a 
q a r u t c  proceeding. 

1 -. Pclitioncrs requesl that the Commission entertain their amended proposal in  this 
proceeding hccausc SCI. o new purchaser o f  Station WQKC. i s  wi l l ing lo change the slat int i 's 
coininunity o f  liccnsc from Scymour to Scllershurg. In their Supplement, they also argue that the 
Commission's policy enumeraled in  ToccoiJ, S u ~ i r r  Hill rrml L*rii:rrncel'il/e, Ccorgio.~' should not apply 

I 
~ W o / d c v i ~ i / / ~ .  / ~ ~ d i o ~ i u / x d i . r  O M /  Fi.r/7c~.c, hidiourr. I6 FCC Rcd I3072 ( M M B  200 I ) 

I N D Y  LIC'O and SCI ha\v the same pnrcni corporat ior  

7ii<i ' i jo.  .Sif,yii. Hil / r i f id l ~ i t i , i ~ i , f f ~ ~ , t ' i / l ~ , ,  GA,  16 FCC Rcd 21 I91 ( M M B  2001) ( in the ahsence 01 ;I 

suhrtnntiA iusi i f ical ion hawd on nc,w and rcasoixihly unforcserahlr e\'enis. a new 01' reviscd proposal w i l l  not he 
procenhrd in the d o c k t  i i t  which i f  i s  liled hut will he disnussrd o1'1rc;lted as n new proposal in a separarr 
preceding). 
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in thih case. 

3. This case predates Tirwocr and involves a different set of circumstances." Petitioners 
aiguc that Taccoa should not apply because i t  predates this case and because we stated in Taccoa that i t s  
holding would apply to  future counterproposals. We disagrcc aod conclude that Trrccorr should be 
extended lo the facts uf this case. As a gcncral matter. we w i l l  not permit a party in a rulemaking 
procccding to change the originally proposed relcrence coordinatcs i n  order to create a conflict with i t s  
carlier filed proposal, absent a substantial justification based on new and reasonably loreseeable 
intervening events. We find thaL Petitioners have failed to provide such a justification. Accordingly, we 
wi l l  grant Petitioner's original proposal and, without considering the alternate site at Fishers, initiate a 
iiew proceeding proposing the substitution of Channel 230A for Channel 2298 at Seymour, Indiana, the 
reallotment of Channcl 230A from Seymour to Sellershurg, Indiana, and the modification of Station 
WQKC's license to specify Sellershurg. 

4. Our dctcrmination is guided hy the fact that, although SCI  purchased Station 
WQKCIFM) after the ri l ing of the petition for rulernaking,5 the closing on that assignment application 
took placc one month priur to the J u n e  29, 2001 release ol'thc Norice. Petitioners could have sought to 
rcvisc the ini l ial Fishers petition to include the changc in the Fishers site and the proposed reallotment 
from Scytnour to Sellersburg prior to the release o f  the Norice but did not do so. The patties have not 
given us adequate justification to establish that new and reasonably unforeseeable intervening events 
prcvcntcd them from amending the petition prior to the issuance of the Norice u j  Proposed Rulernirkirq. 
The release of a ncw Notice o f  Proposed Rulemaking wi l l  ensure that the public w i l l  have an opportunity 
LO participate ful ly in the Seyinour/Scllershurg reallotment. 

S .  With regard tu the original proposal, we note that the reallotment of Channel 230A from 
Nuhlesville to Fishers i s  mutually exclusive with Station WGRL's existing authorization for Channel 
230A at Noblesville. and the proposal to reallot Channel 2 x 3 8  from Indianapolis to Noblesville i s  
mutually cxclusi\,e with Station WGLD's current allotment of Channel 2838 at Indianapolis. 
Accordingly. we w i l l  apply the provisions o f  Section I .42O(i) of the Commission's Rules, which permit 
the modification of n station's authori/.ation to specify a new cornmunily o f  license without affording 
other iiiterested parties an opportunity to fi le competing expressions of interest. In addition, because the 
allotmeni or Channel 230A at Fishers wil l  provide the community with a f i r s t  local Iransmission service 
and thc allotnient 0 1  Channel 2X3B retain5 a rirst local service at Noblesville, this proposal falls within 
pricirity (3)  o f  the FM allotment prioritics and w i l l  serve the public interest.' 

6 

4 In thc cilscs lollowing the Tui.(.oo :ippronch. the original proposal to change communily was ahandoned 
hy thc tiling of an amendnient, proposing io suhaitutc ;I  new conlrnunity. Here. we hxve an amendmcnt thal 
proposer n sccond. unrelavd change of community. which i \  no1 mutually cxclunive with the origintll Fishers 
proposal. Huwevcr.  rhz proposed change in  retermcc conrdinaren for the Fishers proposal crentch a contlict 
helween the two propods.  

Sc1. File No. BTCH-2001021JABB.  grantcd on March 31). 2001 and consunmmatcd on May 3. ?MI. 

.FY R r , p ~ m  on,/ Or&,- ;,I MM Dochci No. 88.526 ("Clraii,y of Coiirmuri? K&O"i. 4 FCC Rcd 4870 

5 

1, 

( 1089). ~ K O I I .  griii!/i,i/ in povi .  5 FCC Rcd 7094 ( 1990) ("Cl~urip- of Comii iu~i ih MOgO"). 

The FM ~11~1tni~!nt piiontier arc I ) Firs! full-time aural service: (2) Second full-time aural service: (3) First 
Iociil w v i c e :  and ( 4 )  Other public intcreht iliaiterr. Ico-equal weight given to pnoriiies (1) and (1).] S p r  Rr~i . rro , i  
(?I 1 M A , w i , p i i i w i  Poli&v nitd P h ~ c ~ d r i ~ ~ ~ ~ ~ .  90 FCC 2d 88 ( 19x1). 
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6. We find that Fiuhers. which i s  pari of the Indianapolis Urbanized Area, i s  an independent 
community for allotmenr purposes. Thc Town 01' Fishers, with a 2000 U.S. Census population 0141.01 I 

n persons, was incorporated in 1x91. According to the factors delineated in Paye arid Richard Tuck. / K . ,  

i t  fulfills a niajorily ol'the factors which prove i ts  independence o t the  Urbanized Area.' 

7. We wi l l  grant the rcallotment o f  Channel 230A from Noblesville to Fishers, Indiana, and 
the reallotmcnt of Channel 2838 from Indianapolis to Nohlesville. We believe that the two reallotments 
together wi l l  hervc thc puhlic interest. Considering the two proposals together, we believe that thcy 
resull in 3 preferential arrangenient of allotments because Fishers w i l l  gain i t s  f i r s t  local lransmission 
servicc and Noblcsville retains i l s  sole local transmission servicc with the added benefil of a higher class 
channel. Ill 

8. Channel ?BOA i s  reallotted from Noblesville to Fishers at Station WGRL(FM)'s licensed 
sitc 7.1 Liloinetcrs (4.4 milcs) nonh of the community." Channel 283B is reallotted from Indianapolis to 
Noblesville at WGLD(FM) 's  licensed site 26.9 kilonieters ( 16.7 miles) southwest of the community." 
There is  no change 01' transmitter site and therefore no gain or loss in area or population at either 
cominunity. Our analysis shows that the proposal to reallot Channel 230A from Noblesville to Fishers 
wi l l  provide ii cily-grade signal to 13.8% or the Indiatinpolis Urbanized Area. Our analysis also shows 
that while Noblesville is  not i n  thc Indianapolis Urbanized Area. the proposal to reallot Channel 283B from 
Indianapolis io Noblesville w i l l  conlinue to provide a city-grade signal to  100% of that Urbanized Area. 
Neverthcless, wc w i l l  not require an analysis of the community o f  Nohlesville pursuant lo the policies 
etiumcrated in Fu,w ond Richoi-d Tuck, liic., because this reallotment does not constitute a migration to 
an urbanizcd area. On the contrary, Station WGLD i s  already present i n  100%' o f  the Indianapolis 
Urbanized Arca and is changing i t s  community of license from Indianapolis, the ccnlral city, to a 
community localed outsidc o f  any urhanired area. I 3  

F q c  iifrrl Ri(liiii~1 Tiii-k. lii(.., 3 FCC Rcd S314. 5178 (1988). 

Petitioner statcs that ( I )  25 or 1998. 5gr4, of Fishers residents work in  the community lor employers such 
an Sal l ie Mae. Charles Schwah Co.. Banc One Financial Services. Universal Music Hungry Mine, lnc., and Forum 
Crcdit Uiiioii. (11 There are 2 newspaper5 serving residents: Tlw Topi(.. hoth a daily and weekly. and Image. a 
wcchly: in addition. the coiiiniunity has i t s  uwii  wch pnge. (31 Community lenders and residents perceive 
themsclvch :is ieparate lrom 1ndian:lpoli.; through ii unique idenrity and hintoty. which hegan whcn Fishers was 
e\lahlishcd as 2 i i ia,jor ti.iliii sration slop. (4) Fishers hiis i t s  own council-managcr form of government with an 
elecled Town Coiincil. Prcdcnt and Clerh-Treasurer. Thcrc are 13s employccc. and the town has a $39. I million 
hudgcl. ( 4 )  The town has its own r ip  codc. post office: telephone boob l i s t  il separotcly. (6) There are numcroub 
churchch. pirhq. recreation and colnmcrcial estahlishnirnts. and health facilities. 17) Through i t s  newspapers and 
wehpiiyc, Fi\Iier\ ha\ nun! opponunilics fur local advertising. ( X )  The lihrary and school systeni arc provided by 
Ihc county, hul water. sewiige. fire and police are independently prokided by the !own 

R 

, 

Scc Co,-i,iil?, S w i i n  mid Hur1,wii Fnl1.r. Ncw kiii.L. I 6  FCC Rcd 13.304, (MMB 2001 ): Bc.wtncr  and IO 

Tri.u.ul,,oca. Aloliofiiii, 5 FCC Rcd 660 (MMB 1990): opii,,tiir I-CI'. Sronlcd I I FCC Rcd 2967 (1996). 

The codinales lor Channel 230A a l  Fishers are 40-00-53 NL. and 8.5-5s-58 WL. I1 

12 The. coordiixircs lor Chanlicl 18.78 31 Noblcsuille are 39-50-3 NL and 86-10-31 WL. 

3 
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9. Accordingly. pursuant to the authority contained i n  Sections 4(i), 5(c)( I ) ,  303(g), and (r). 
and 307(b) of rhc Communications Acr o f  1934, as amended, and 0.61, 0.204(h) and 0.283 of the 
Coinmission's Rules. IT IS ORDERED That effective J u l y  11, 2003, the FM Table o f  Allotments, 
Scction 7?.202(h) 01' the Commission's Rules, IS AMENDED, with respect to the communities listed 
helow, as tollows: 

Community Channel No. 

Fishers, IN 230A 
Nohlestille. IN 2838 
Indianapolis. IN 2268, 234B, 2388, 

242A. 2778,2898. 
3008 

10. IT IS ORDERED That the Secretary of the Commission shall send by Cenified Mail 
Return Receipt Recluesled, a copy of this Ordcr to the following: 

Mark N .  Lipp. Esq. 
V i n w n  & Elkins L.L.P., 
Thc Willard Office Building, 
1155 Pennsylvania Avenue, N.W., 
Washington, D.C. 20004-1008 
(Counsel 11) Petitioner) 

I I ,  IT IS FURTHER ORDERED That the amended proposal f i led by Petitioner and SCI i n  
[hi\  proceeding. requesting an alternate sitc for Channel 230A at Fishers and reallotting Channel 230A 
l'rnni Seymoui- 10 Sellei-shurg. Indiana. IS DISMISSED. 

I?, IT IS FURTHER ORDERED That pursuant I O  Section 316(a) of the Co~nmunications 
Acr 01' 1934. as amended, the license of INDY LICO, Inc., for Station WGRL(FM), Noblesville, Indiana. 
IS MODIFIED to specify operation on Channel 230A at Fishers, Indiana. in lieu of Channel 230A at 
N~ihlcsvil lc, and for Starion WGLD(FM), Indianapolis. Indiana, IS MODlFlED to specify operation on 
Ch:innel 2X3B at Nohlesville, Indiana. in lieu (if Channel 2838 at Indianapolis, Indiana. subject to the 
to1 lowi ng condi I i oils: 

a) Within YO days o f  the effective date of this Ordc,r, each licensee shall suhmit 10 

the Commission a minor change application for a construction permit (Form 
301). specifying the new facility. 

Upon grant ot the construction permit, program tests may not he conducted by 
Sintion WGRL.(FM) at Fishers in accordance with Section 73.1620 of the rules 
until Station WCLD(FM)  has commenced operation at Nohlcsville in 
nccordancc with Section 73.1620 o f  the rules. 

Nothing wntaitied hcrcin shall he conhtrued to authorirc a change in  transmitter 

to Section I. 1307 o1'Ihe Commission's Rules. 

h) 

C )  

locaiioii or to avoid [he necessity of filing a n  environnienlal assessmenl pursuant 

13. Pursuaiit t o  Comriiission Rule Section 1 . 1  104(1)(1\) and (2)(k), any party seeking a 
chmge in coiiimunity of license of a11 FM or relevision allotnicnt or an upgrade of an exisring FM 
allotment. i f  the request i s  granted, niust suhinit a rule making fee when f i l ing its application to 
illipleinent I h r  change of c~) inmun i~y .  As a result of this proceeding. INDY LICO, Inc., licensee of 

1 
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Stations WGRL(FM), Fishers, and WGLD(FM), Noblesville, Indiana. is required to subnit rule making 
fccs i n  addition ~o thc tces rcquircd for the applications to effecl the  changes of  community for Stations 
WGRLiFM) and WGLDl FM). 

14. 

15. 

IT IS  FURTHER ORDERED, Thal this proceeding IS TERMINATED. 

For turlher intormarion concerning this proceeding, contact Victoria M. McCauley, 
Media Bureau ( 2 0 2 )  J 18-2 180. 

FEDERAL COMMUNICATIONS COMMISSION 

John A. Karounos 
Assisrant Chief, Audio Division 
Mctlia Bureau 
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